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FINDING AND ORDER

The Commission finds:

BACKGROUND:

On July 6, 1999, the governor of the state of Ohio signed Amended Substitute Senate Bill No. 3 (SB3).  That legislation, among many things, established a starting date for competi​tive retail electric service in the state of Ohio.  The Commission is required, pursuant to Section 4928.10, Revised Code, to establish minimum competitive retail electric service requirements for the protection of consumers.  By entry issued December 21, 1999, the Commission issued for comment staff’s proposed rules to comply with SB3.  In addition, the Commission proposed a series of questions regarding the staff’s proposal.  Ini​tial com​ments were due by January 31, 2000, and reply comments were due by February 14, 2000.

On February 15, 2000, OCC filed a motion for a one-day extension to file reply comments in this case.  OCC's request for an extension to file reply comments is granted.  Initial and/or reply comments were filed by Columbus Southern Power and Ohio Power (jointly referred to as AEP); American Association of Retired Persons (AARP); Cincinnati Gas and Electric Company (CG&E); the Coalition for Choice in Electricity (CCE) which includes the city of Cleveland, Consolidated Natural Gas, Enron Energy Services, WPS-Energy Services, Inc., Ohio Grocers Association, Corporation for Ohio Appalachian Development, Ashtabula County Community Action Agency, Supporting Council of Preventative Effort, Greater Cleveland Growth Association, Industrial Energy Users-Ohio, Ohio Partners for Affordable Energy, Ohio Council of Retail Merchants, Ohio Manufacturers’ Association, and Newenergy Midwest, LLC,); Consolidated Natural Gas Company (CNG); Dayton Power & Light Company (DP&L); Enron Energy Services (Enron); FirstEnergy Corporation (FirstEnergy); Greater Cleveland Growth Association (Greater Cleveland); Midwest Marketers Coalition; Ohio Consumers’ Counsel (OCC); Ohio Citizen Action; Industrial Energy Users-Ohio (IEU-Ohio); Newenergy Midwest, LLC; Ohio Council of Retail Merchants; Ohio Manufacturers Association; Ohio Grocers Association; WPS-Energy Services, Inc.; jointly by the Corporation for Ohio Appalachian Development, Ashtabula County Community Action Agency, and the Supporting Council of Preventive Effort; Ohio Partners For Affordable Energy; PP&L EnergyPlus Co., LLC; School Pool; Sustainable Energy for Economic Development (SEED Ohio); Shell Energy Services (Shell); Unicom Energy (Unicom); jointly by the cities of Brook Park and Eastlake; the Ohio Environmental Council
; city of Toledo; Electric Power Supply Association; Allegheny Energy Supply Company (Allegheny); city of Parma; Palmer Energy Company; Jack Hamilton & Associates, Inc.; Jennifer L. Frank, Holmes Limestone Company; Ohio Coal Association; Ohio Valley Coal Company; Oxford Mining Company, Inc.; Cravat Coal Company; Ohio Department of Development; jointly by the American Solar Energy Society, American Wind Energy Association and Solar Energy Industries Association; CNG Retail Service Corporation; and the Ohio Public Interest Research Group.

DISCUSSION:


After reviewing the staff's proposal, the initial comments, and reply comments, the Commission is adopting appropriate rules to establish minimum competitive retail electric service requirements and electric reliability, safety, and customer service standards enforcement.  We will directly address only the more salient comments.  In some respects, we agree with certain comments and have incorporated them into our rules without specifically addressing such changes in this Finding and Order.  To the extent that a comment was raised and is not addressed in this Finding and Order or incorporated into our adopted rules, it has been rejected.

I.
Competitive Retail Electric Service Rules, Chapter 4901:1-21
Rule 1 - Purpose and Scope

Due to the number of comments, the Commission will address the substantive issues and proposed revisions raised by the commentors.

The cities of Brook Park and Eastlake assert that the proposed rules do not apply to governmental aggregators.  More specifically, Brook Park and Eastlake contend that pursuant to Article XVIII of the Ohio Constitution, municipal corporations under Ohio law have home-rule authority which circumvents the authority and jurisdiction of the Commission.  The Commission disagrees.  As we interpret SB3, the legislature intended for the Commission to certify and regulate governmental aggregators with regard to competitive retail electric services provided to customers that are not also served by a municipal utility.  Section 4928.01 (A)(13), Revised Code, defines “governmental aggregator” as a government entity acting as an aggregator for the provision of a competitive retail electric service.  In addition, Section 4928.08, Revised Code, states in pertinent part that “no electric utility, electric services company, electric cooperative, or governmental aggregator shall provide a competitive retail electric service to a consumer in this state…without first being certified by the public utilities commission.…”  Further, Section 4928.10, Revised Code, provides that the Commission “shall adopt rules...specifying the necessary minimum service requirements…of an electric utility, electric services company, electric cooperative, or governmental aggregator subject to certification...regarding the provision of...competitive retail electric services.…”  Based on these provisions of SB3, in addition to other sections, governmental aggregators must be certified by the Commission.  The certification process for governmental aggregators is addressed in Case No. 99-1609-EL-ORD, In the Matter of the Commission's Promulgation of Rules for Certification of Providers of Competitive Retail Electric Services Pursuant to Chapter 4928, Revised Code.
CCE proposes that Rule 1 be amended to incorporate the state policy outlined in Section 4928.02, Revised Code.  The Commission finds such to be unnecessary.  The purpose of these rules is to develop a process to carry forth the directives outlined in the Revised Code.  Similarly, OCC suggests that the rules in this chapter do not address safety and reliability, but only service quality.  While OCC’s observation is correct, the Commission emphasizes that the competitive retail electric service (CRES) provider will necessarily work with the electric distribution company to deliver electricity to the end use customer.  The electric service and safety standards (ESSS) contained in Chapter 4901:1-10, Ohio Administrative Code (O.A.C.), include various safety and reliability requirements.  Therefore, the Commission finds that these rules in conjunction with the ESSS are intended to provide minimum standards for service quality, safety and reliability. 

Paragraph (B) 

AEP and Shell are opposed to paragraph B of the proposed rule.  AEP asserts that the Commission cannot extend its authority by promulgating a rule giving itself authority to take additional action.  AEP should recognize that it is well within the Commission’s jurisdiction to require a CRES provider to comply with lawfully promulgated rules and orders of the Commission.  Shell argues, and is correct, that the right to a hearing is not at the Commission’s discretion under certain conditions.  However, the intent of the rule is to recognize that a hearing is not always necessary to resolve failures to comply with the Commission’s rules or orders.  Accordingly, Paragraph B of Rule 1 has been amended to more appropriately reflect the Commission’s intent.  

Paragraph (C)

As proposed, Rule 1(C) allows the Commission to waive any requirement of the proposed chapter for good cause shown or upon its own motion.  OCC proposes that the Commission be required to give notice of pending deliberation of a waiver and to timely consider objections to waivers filed by interested parties.  To require that all interested persons be notified of a pending waiver is an expansive undertaking.  However, the Commission realizes that granting a waiver of certain rules in this chapter may have consequences on the serving electric distribution company and residential customers.  For that reason, the Commission will direct the entity requesting a waiver to serve notice of the request upon the OCC and the affected electric distribution utility(ies).  

Paragraph (E)

AARP objects to Rule 1(E) because it permits CRES providers to adopt or maintain documents describing service offerings which are inconsistent with the rules of this chapter.  The last sentence of proposed Rule 1(E) has been deleted.

Rule 2 - General Provisions

Rule 2, as proposed, outlines certain prohibited activities by CRES providers.  The rule requires that CRES providers not engage in unfair, misleading, deceptive, or unconscionable acts or practices in their marketing, solicitation, or sale of competitive electric service; the administration of contracts for competitive electric service; or the provision of such service, including their interactions with consumers.  AEP opposes including the term “misleading” in the rule, citing the specific language listed in SB3
.  AEP is correct that the specific term “misleading” is not listed in the statute.  However, in light of the broad consumer protection authority granted the Commission under the electric restructuring legislation, the Commission has determined that including “misleading acts or practices” among the list of prohibited conduct accords Ohio’s electric consumers the full scope of protection they are due against an unscrupulous CRES provider.  

AEP also claims that prohibiting unfair, misleading, deceptive or unconscionable acts or practices related to the provision of such service, including interaction with consumers, is not specifically stated in the statute.  Further, AEP is unclear how subsection (A)(3) of Rule 2 dealing with the provision of service, including interaction with consumers, is different from subsections (A)(1) and (A)(2) regarding the marketing, solicitation or sale of and the administration of contracts for competitive retail electric service.  The staff’s intent in proposing this subsection was to address a CRES provider’s conduct with a consumer which may not be specifically addressed in a contract, such as responding to inquiries or complaints or other interactions after the customer has signed a contract with the provider.

AARP proposes that the prohibition against disconnecting of distribution service for nonpayment of CRES services be stated in the tariffs of every electric distribution utility to prevent the electric distribution utility from including overdue CRES provider charges or any unregulated charges in any disconnection notice.  The Commission agrees with the theory behind AARP’s proposal and notes that the existing, and staff-proposed amended, ESSS include such provisions.  More specifically, pursuant to Rule 4901:1-10-01(E), O.A.C., the ESSS rules supersede any inconsistent provisions, terms, and conditions of an electric distribution company’s tariffs.  Rule 4901:1-10-19, O.A.C., has been amended to prohibit the electric distribution company from including competitive retail electric service charges with the electric distribution utility’s charges on the disconnection notice for residential customers.  Furthermore, for clarity, the Commission agrees with OCC’s recommendation to specifically state in Rule 2 that CRES providers cannot disconnect, nor request, that an electric distribution utility disconnect a customer’s service to compel payment for competitive services.  Further, the Commission notes that a new paragraph (D) has been added to adopted Rule 2 to facilitate market monitoring and the compilation of information for the public.

Rule 03 – Definitions

Numerous commentors propose revisions to the definition section of the proposed rules.  SchoolPool and the cities of Brook Park and Eastlake recommend the terms “aggregator” and “competitive retail electric service” be changed because they believe that the Commission has no authority to regulate governmental aggregators.  As noted in the preceding discussion of Rule 1, the Commission disagrees and, therefore, finds that the proposed revisions of SchoolPool, Brook Park and Eastlake to the definition of “aggregator” and “competitive retail electric service” are without merit.  For the same reason, the Commission finds it inappropriate to revise the definition of “aggregation service” as proposed by CCE, the Ohio Environmental Council and the city of Cleveland. 

With respect to the definition of “billing and payment history,” AARP asserts that a customer’s billing and payment history should not be given to CRES providers for any purpose.  DP&L comments that the payment aspect of the term should be deleted and the definition limited to the customer’s electric usage history.  Section 4928.10(G), Revised Code, directs the Commission to adopt rules making customers’ load pattern information or usage available to other electric suppliers.  The Commission agrees with the arguments of AARP and DP&L that release of a customer’s payment history is not required by the statute and is not necessary to advance competition.

Several commentors suggest that the term “complaint” be revised.  CCE suggests that “complaint” be changed to “inquiry”.  OCC proposes that the term be amended to “CRES complaint”.  AARP recommended that the term be revised to focus on the customer’s dissatisfaction with the CRES provider’s initial response.  Shell states that “complaint” should be more specifically defined to denote a “genuine” dispute or disagreement and DP&L requested that the term be expanded to include complaints by an electric distribution utility.  The Commission believes that changing the term “complaint” to “inquiry” is inappropriate.  The CRES provider can address many questions or inquiries to the consumer’s satisfaction and in such situations there is no need for Commission involvement.  Furthermore, such a revision would effectively overstate the CRES provider’s number of investigations under proposed Rule 8.  The Commission is more concerned with those situations where the consumer is not satisfied with the company’s answer or response.  However, we find any attempt to evaluate whether a customer complaint is “genuine” would be subjective, arbitrary and totally inappropriate.  It is the Commission’s intent to evaluate the CRES provider’s overall customer service, we agree with AARP that the concept of customer dissatisfaction should be part of the definition of “complaint”.  In regards to DP&L’s comment about complaints from an electric distribution utility, we note that, while the primary focus of these rules is the CRES provider's relationship and interaction with end-use customers (or potential customers), neither the definition nor the rules are intended to prohibit an electric distribution utility from registering a complaint with the CRES provider or the Commission’s consumer services department or from filing a formal complaint with the Commission. 

FirstEnergy requests that the term “CRES provider” be clarified to exclude the electric distribution utility’s provision of its standard offer service.  The proposed rules do not require that that electric distribution utility be certified to provide the standard offer service to customers.  However, the Commission will amend the term to clarify this point. 

Based on the suggestion of certain commentors, the Commission has revised or amended the rules to include the following terms: “deposit” based on the comments of AARP; “distribution service” based on the comments of CCE; “microturbine” as proposed by SEED Ohio, the American Solar Energy Society, et. al. and Geoffrey Rich; and “power marketing” as proposed by DP&L.

CCE proposes that the terms “carbon dioxide”, “high-level nuclear waste,” “hydropower,” “low-level nuclear waste,” “solar power,” “sulfur dioxide,” and “wind power” be added to Rule 3.  The Commission concludes that the terms CCE suggests are unnecessary.  The common understanding of the terms proposed by CCE is sufficient for the purposes of this chapter and, therefore, needs no further definition in these rules.
The rules that staff proposed prohibited telephone enrollment of customers by out-bound telemarketing or, in other words, when the CRES provider initiated the call.  The Commission finds that this restriction will impose a costly and unnecessary limit on the CRES provider’s enrollment process.  Accordingly, we are revising the definition of the term “solicitation,” set forth in Rule 3 to no longer exclude out-bound telephonic enrollment, and the enrollment requirements in Rule 6 to include out-bound telemarketing.  

Unicom proposes that the term “small commercial customer” be redefined to mean an industrial or commercial customer who uses electricity for nonresidential purposes and consumes less than 15,000 kWh per year and is not part of a national account involving multiple facilities in one or more states.  Furthermore, PP&L Energy contends that “small commercial customers” should not be afforded the same consumer/regulatory protections as residential customers.  The Commission disagrees with the recommendations of PP&L and Unicom.  The proposed rules established the usage for a “small commercial customer” at 700,000 kWh per year.  In determining the usage level, the staff considered the electric consumption level for various types of small businesses that would be unlikely to use or able to afford the service of an attorney or a consultant to negotiate an electric services contract.  It was the intent of the proposed rules, and the Commission agrees, that due to their lack of bargaining power, small business enterprises, such as the small family-owned neighborhood store, the sandwich shop or tailor shop, should be afforded consumer protections similar to those of residential customers.  Thus, we find reducing the consumption level to 15,000 kWh to be too restrictive.  

Rule 04 – Records And Retention

AARP comments that Rule 4 should require providers to adopt policies and procedures designed to assure compliance with this chapter and impose on CRES providers the obligation to maintain specific records in accordance with this chapter.  We disagree.  Rule 4 is the general record retention rule.  Additional record and retention periods are included, as necessary, within a particular rule.  The record retention policies and practices are each CRES provider’s responsibility.  The Commission’s primary concern is balancing the company’s ability to provide safe, reliable and cost-effective service to the consumer with adequate consumer protections.  In other words, in a competitive market, the Commission is focused on a company’s ability to produce the necessary records to demonstrate compliance with these standards, rather than how the records are retained.  In accordance with that rationale, the Commission denies FirstEnergy’s request to specify the type of records and documents that need to be created and maintained.  Nor do we find it necessary to impose a three-year record retention period on the CRES providers merely because that is the period imposed on the electric distribution utility.  

CCE recommends that samples of numbered versions of contracts be retained for at least two years after the expiration date of the contract version to allow Commission staff to review the contract form used for multi-year contracts.  The general contract language in a particular version may be sufficient in some customer investigations, but in some situations it will be imperative that the staff obtain the actual contract executed by the complaining customer.  As proposed, the CRES provider must retain a copy of the customer’s executed contract for one year after the contract expires or is terminated pursuant to Rule 11(D).  Rule 11(D) also addresses the concern of OCC that the record retention period begins on the date the contract terminates. 

DP&L raises the issue of complaints (and the associated records) from the electric distribution utility.  We agree that, to the extent that the electric distribution company refers complaining customers or forwards customer complaints to the CRES provider, such complaints are customer complaints and should be investigated, information recorded, and the records retained by the CRES provider.  Such a requirement already appears in Rule 8(B)(5) of this chapter.  The Commission also notes that electric distribution utilities have the right to make carrier-to-carrier complaints to CRES providers and to the Commission.  The primary focus of this chapter, however, is the relationship between the CRES provider and its customers. 

OCC requests that, in the event of a dispute, the CRES provider submit records to the electric distribution utility and OCC upon request, as well as the Commission.  We find no reason to include in these rules a requirement for the CRES provider to provide records and business information to the electric distribution company, other than as necessary to provide a customer’s electric service.  In the event the Commission or Commission staff deems it necessary, we will direct the CRES provider to submit such information to the electric distribution company.  Nor do we find it necessary to direct, by rule, CRES providers to submit information to OCC.  Consistent with similar requests from OCC, the Commission finds that pursuant to Section 4911.09, Revised Code, OCC has the authority to obtain public records from the Commission.  Furthermore, the Commission recognizes that OCC has the ability to ob​tain the information necessary to carry out its obligations to residential consumers.  The Commission further clarifies that we have no intention of limiting OCC's access to public records, pursuant to Section 4911.16, Revised Code.  Further​more, the Commission will maintain the informal and for​mal lines of communication with OCC which have been enjoyed over the years.

Rule 05 - Marketing And Solicitation


Paragraph (A)

AARP requests that customers receive, before entering into a contract, a fact sheet containing the price, associated contract terms, and environmental disclosure information.  We find that the suggested disclosures required by Section 4928.10(F), Revised Code, are addressed in sections (C)(1)(b), (C)(2)(a)(v) and (C)(3)(i) of Rule 6 depending on the method of enrollment.  

Upon review of proposed Rule 5(A)(1), the Commission concludes that requiring a table outlining the expected monthly cost for an average customer at various specified consumption levels would be more confusing to customers than helpful.  The Commission has revised Rule 5(A)(1), to require that the customer be provided for fixed-rate offers at least: (a) the cost per kWh for generation service; (b) the amount of any other recurring or non-recurring CRES provider charges; and (c) a statement that transmission and distribution charges will be incurred by the customer.  We have adopted the suggestion by CCE that the CRES provider be required to include an estimate of the distribution and transmission charges from the electric distribution company for the average residential customer only in the CRES provider’s contract.

The Commission also has eliminated, for variable rate offers, the requirement to determine the customer’s average market price for the three previous years and the table outlining the expected monthly cost for an average customer at various specified consumption levels.  Shell promotes a comparison of the customer’s cost under the applicable electric distribution company’s tariff as an alternative to the three-year average.  While the Commission is not opposed to CRES providers furnishing customers an accurate calculation of the amount they would otherwise pay the electric distribution company, we do not consider such calculation an adequate substitute for a reasonable estimate of the customer’s cost under the CRES provider’s variable electric service offer.  The customer must be provided, at a minimum, a clear and understandable explanation of the factors and/or identification of the index, which will cause the price to vary and how often the price may change.

Paragraph (B)

OCC requests that a CRES provider’s promotional and advertising materials targeted to residential and small commercial customers be submitted to Staff and OCC for review prior to its dissemination to customers.  Although Staff is willing to provide an informal, nonbinding review of a CRES provider’s marketing and advertising materials, preapproval of such materials will be an unnecessary hindrance to the CRES provider’s ability to quickly respond to customer demands in a competitive market.  The Commission has discussed OCC’s right to receive information filed by CRES providers above in the discussion of Rule 4.

CCE suggests that a CRES provider submit promotional and advertising materials to the Commission or the staff as soon as reasonably practicable after a request.  While the Commission empathizes that three days, as proposed, may not be enough time to submit the requested information, “as soon as reasonably practicable” is an undeterminable length of time.  Therefore, the rule has been revised to allow five days to submit requested information to the Commission or the staff.  

Paragraph (C)

Rule 5(C) is a list of acts or practices which the staff proposes, at a minimum, the Commission conclude are unfair, misleading, deceptive or unconscionable.  Palmer Energy contends, as supported by Unicom, that this paragraph should only apply to residential and small commercial customers.  To revise Rule 5(C) so that it only applies to residential and small commercial customers would imply that such unfair, misleading, deceptive or unconscionable acts or practices may be committed against other classes of customers.  We disagree.  The Commission’s authority and jurisdiction under Title 49, Revised Code, is not limited to a particular class of customer, nor do we find the consumer protections required by SB3 to confer protection only to residential and small commercial consumers.  For these reasons, we must reject the suggestions of Palmer Energy and Unicom. 

We note that subsection (C)(1) has been revised to prohibit only the soliciting and enrollment of customers by a CRES provider whose certificate has been suspended, rescinded or whose request for a certificate has been denied. It was suggested that advertising and promotional materials include a CRES provider's internet web site address.  CRES providers may include such information, but the Commission agrees with the Staff that the web site address is not a viable avenue for information for many consumers.  We believe, at this time, many more consumers have the ability to contact a potential CRES provider by telephone or in writing than by internet.  

We note that Staff proposed Rules 5(C)(4) and 5(C)(5) have been deleted, as the subject of these provisions was addressed by the Commission in Case No. 99-1141-EL-ORD, In the Matter of the Commission's Promulgation of Rules for Electric Transition Plans and of a Consumer Education Plan, Pursuant to Chapter 4928, Revised Code, and any need to further address the issues raised by the proposed provisions will be done within the context of each electric distribution utility’s electric transition plan case.

Staff proposed Rule 5(C)(6) requires the CRES provider to obtain and use for telephone marketing a “do not call list.”  PP&L requests that the Commission not impose the requirement to obtain the residential “do not call list” until January 1, 2002, to allow CRES providers to contact potential customers.  The Commission finds that to delay this requirement essentially defeats the customer's expressed desire not to be contacted by telemarketers.  The Commission will issue an entry informing CRES providers how to obtain the “do not call” list.

Staff proposed Rule 5(C)(10) makes it an unfair, misleading, deceptive or unconscionable act or practice for a CRES provider to make certain claims of savings or offers for service that are not available and for failing to provide price information and all applicable charges or limitation associated with the offer for electric service.  Unicom posits that proposed Rule 5(C)(10) should only apply to residential and small commercial customers.  For the same reasons discussed above in regard to unfair, deceptive and misleading acts and practices, the Commission finds it inappropriate to limit this provision to residential and small commercial customers.  In addition, CCE claims that proposed Rule 5(C)(10) may duplicate the scope of the Consumer Sales Practices Act.  It is the Commission’s understanding that the Consumer Sales Practices Act specifically excludes utility services.  Section 4928.10, Revised Code, specifically grants the Commission authority to adopt rules prohibiting unconscionable acts and practices in the marketing, solicitation, and sale of competitive retail electric services.  Accordingly, the Commission adopts such prohibitions in these rules and violations of such rules are subject to Commission enforcement. 

Midwest Marketers suggest that we clarify that offers that are “not a bona fide offer” means the “bait and switch” tactic of soliciting customers is prohibited.  While we agree with Midwest Marketers that such tactics are, to say the least, prohibited under these rules, we believe the term ”not a bona fide offer" encompasses other undesirable sales tactics including the "bait and switch."  Staff proposed subsections (C)(10)(c) and (d) of Rule 5 have been revised to prohibit offering a fixed- or a variable-priced competitive electric service without disclosing all recurring and non-recurring charges. 

The Ohio Environmental Council, CCE and the city of Cleveland assert that marketing and advertising material should disclose generation mix, and electronic media advertising should include notice that generation-related environmental characteristics can be obtained by contacting the CRES provider at a specified toll-free number.  The Commission agrees that, by statue, the CRES provider is required to disclose its generation resource mix and environmental characteristics.  However, we find it unnecessary to define the failure to provide such information an unfair, deceptive, misleading or unconscionable act under proposed paragraph (C) of this rule. 
Rule 6 - Customer Enrollment

OCC proposes that the time frames throughout the rules be expressed as business days rather than calendar days.  The focus of Rule 6 is the end user customer’s rights.  We believe customers are more likely to think of the stated time frames in calendar days rather than business days.  The Midwest Marketers propose that the rescission periods begin as of the date on the confirmation letter and should be standardized at no longer than 7 days.  The Commission is opposed to using the date on the confirmation letter from the CRES provider because such practice invites abuse of the process, such as backdating contracts to shorten the rescission period.  However, the Commission has determined that the EDU should provide the customer with a confirmation notice and the rescission period will commence as of the postmark date on the notice.  Further, Midwest Marketers contend that the rescission periods for all commercial and industrial customers should be determined by applicable contract law.  The Commission has long recognized that there are differences in the level of sophistication and resources available to large industrial and commercial customers as opposed to smaller commercial and residential customers.  In keeping with that policy, we agree, as proposed by staff, that small commercial customers as defined in this chapter are entitled to the same protections as residential customers.  

Paragraph (A)

Rule 6(A) requires the CRES provider to coordinate customer enrollment with the electric distribution utility in accordance with the electric distribution utility’s tariff.  Allegheny and the Midwest Marketers posit that this rule should require CRES providers to coordinate customer enrollment with the electric distribution utility in accordance with the procedures established by the Commission rather than by tariff.  The Commission supports the concept of uniform enrollment practices.  However, if the Commission were to prescribe a “one size fits all” process, it could result in significant expenditures for some utilities and very little, if any, for others.  Enrollment processes should be specified in an electric distribution utility’s tariff as approved by the Commission.
Paragraph (B)

Proposed Rule 6(B) has been revised to account for the customers of governmental aggregators that pursuant to Section 4928.20, Revised Code, are authorized to enter into a contract on behalf of consumers.  We note, however, that for governmental aggregations that are “opt in”, the governmental aggregator is required to obtain customer consent.

FirstEnergy proposes that CRES providers be prohibited from enrolling customers without the customer’s written consent.  The Commission disagrees.  The Commission has approved enrollment methods that do not require the customer’s written consent in other industries.  For example, in the gas choice programs, customers can enroll with marketers over the internet and by customer-initiated phone calls.  In the gas industry, these methods of enrollment have resulted in few problems and are convenient for customers and cost-effective for the service provider.  Further, we note that the proposed rules have been revised to permit CRES providers to initiate telephone calls to enroll customers.  

Paragraph (C)

Subsection 6(C)(1) – Direct enrollment

DP&L proposes, and the Commission agrees, that customers entering into contracts for competitive electric service by mail, facsimile, and direct solicitation should be allowed a period of time to rescind the contract.  Accordingly, a new subsection (e) has been added to Rule 6(C)(1).  Also, as OCC proposes, the term “applicant” has been replaced with the term “customer”.  This change is consistent with the chapter’s broader definition of “customer” which includes persons who have been solicited by a CRES provider.

OCC also proposes that Rule 6(C)(1)(b) be amended to require CRES providers to inform customers about any penalty for terminating the contract prematurely.  We agree with OCC that such information should be provided to the customer and have modified subsection (b) to clearly include such information as part of the terms and conditions of service.  We clarify that the subject matters listed under Rule 6(C)(1)(b) are intended to be a broad subject list rather than an all-inclusive list of specific items of the information that must be provided in enrollment documents. 

CCE and the city of Cleveland contend that prior to entering into a contract via mailing, facsimile or direct solicitation, the customer should be provided disclosure of the CRES provider’s applicable generation resource mix and environmental characteristics.  The Commission has revised Rule 6(C)(1)(b) consistent with Section 4928.10(F), Revised Code, to require the disclosure of the generation resource mix and environmental characteristics irrespective of the manner of enrollment.

Subsection 6(C)(2) – Telephonic enrollment

CCE and the city of Cleveland contend that CRES providers using telephonic enrollment should not be required to provide an audio recording of the complete conversation – just the portion that pertains to the customers acknowledgement/consent to sign up with the CRES provider.  The Commission notes that we have revised the proposed rules to include outbound telemarketing.  Accordingly, we find it necessary to require the CRES provider to retain a recording of the entire enrollment. 

In light of our decision to have the electric distribution utility send a notice to the CRES provider’s customer, we agree with the recommendation of DP&L that the CRES provider should inform its customers that the electric distribution utility will be sending a confirmation notice and have revised the adopted rules accordingly.

FirstEnergy recommends that telephonic enrollment with a CRES provider be completed by mailing the customer a contract to sign and return to the CRES provider.  The Commission recognizes that the intent of telephonic enrollment, as proposed, was to provide CRES providers some cost-efficient methods for customer enrollment.  To require a signed contract with a “wet signature” for all manners of enrollment is unnecessary and needlessly slows the enrollment process.  Furthermore, in the Commission’s experience with the gas choice programs similar telephonic enrollment provisions have functioned well with relatively few problems.  

The Commission has also concluded that CRES provider-initiated telephonic enrollment is permissible.  We further find that a CRES provider may submit the notice of enrollment to the serving electric distribution utility no sooner than three days and no later than five days after sending the customer the written contract.   The electric distribution utility will subsequently notify the electric customer that his/her competitive electric service will be provided by the CRES provider.  From the postmark date of the notice from the electric distribution company, the customer will have seven calendar days to rescind the contract with the CRES provider or inform the electric distribution company that the transfer was not requested.  CNG, CCE and the city of Cleveland are opposed to the proposed provision of this rule that requires the CRES providers to provide customers who sign a written contract with a copy of the signed contract.  Midwest Marketers suggest that the marketer advise the customer to make a copy or send a contract with attached copies, so the customer can keep a copy.  The Commission finds it absolutely necessary for the customer to be provided with a copy of the signed contract.  Customers must be able to refer to the terms of their contracts to resolve questions, concerns, or complaints and to compare competing 

offers for electric service.  Further, the Commission believes there are numerous cost-efficient methods that may be employed by the CRES provider to comply with Rule 6(C)(1)(d) given today’s technology.

Proposed Rule 6 (C)(2)(b)(ii) dictated that the CRES provider give the customer a cancellation number if the customer exercises the right to cancel the contract.  Since the electric distribution utility will notify the customer of the transfer of service, we believe it would be more efficient for the customer to contact the electric distribution utility to rescind the contract.  The electric distribution utility, therefore, will be required to provide the customer a cancellation number.  Although Allegheny and Midwest Marketers are opposed to such a requirement, the Commission agrees with the requirement as proposed by the Staff.  Providing a cancellation number to the customer creates evidence for the customer in the event that the cancellation process is not effectuated.

As proposed, Rule 6(C)(2) dictated that the entire telephone conversation between the CRES provider’s representative and the enrolling customer be recorded.  The recording must contain both sides of the conversation, with the CRES provider informing and the customer acknowledging at least 20 provisions of the contract for service.  As proposed, at least the following contract provisions were to be reviewed with the enrolling customer:  the service to be provided; price; length of contract; approximate service commencement; contract termination date and any associated fees for early termination by the customer; material limitations, conditions or exclusions; if a credit check will be performed or if a deposit will be required and the amount; the biller for the CRES provider; and the generation resource mix and environmental characteristics.  

Midwest Marketers are opposed to the provision of the proposed rules that prohibit the CRES provider from submitting enrollment documentation to the electric distribution utility until the rescission period has ended.  Although we have revised the method for processing CRES provider customer enrollment, the intent was to give the customer a meaningful right to rescind their agreement, especially where the customer has not seen the terms of the contract.  We emphasize that although the process has changed, the intent remains to provide the customer with sufficient time to review the contract before the rescission period expires.  Midwest Marketers allege that the telephonic enrollment provisions require too much information to be described in a phone conversation with the customer and propose that the listed requirements should be restricted to important items such as contract terms, fees or costs, and a toll-free phone number to cancel the contract.  The commentor proposes that the other information could be sent to the customer during the rescission period.  We disagree.  With telephonic enrollment, the customer will be bound to a contract, the terms of which he/she will have not seen.  All of the material terms, charges, penalties, fees, etc. should be reviewed during the phone conversation to prevent fine-print wording in a written contract from altering the deal a customer believed he or she was getting. 

The Commission clarifies that, during telephonic enrollment, the customer should also be informed about any exit fees or penalties for early termination of the contract.  Thus, Rule 6(C)(2)(a)(v)(e) clearly includes any fee for a customer’s cancellation of the contract prior to expiration of the contract. 

The proposed provisions of Rule 6 include a requirement to inform the customer who will be sending the customer the bill for competitive electric services.  CCE and the city of Cleveland assert that informing the customer who is the CRES provider’s billing agent may be confusing and, therefore, should not be disclosed.  The Commission believes that the customer should know who will be sending the bill for competitive retail electric service.  The Commission acknowledges that, if the CRES provider is billing for the services it provides, such a requirement may not seem as critical.  The envelope and the CRES bill itself will show the CRES provider’s name.  However, the customer that will continue to receive a bill from the electric distribution utility that includes the CRES provider’s charges should be made aware of that fact to avoid any misunderstandings by the customer.  

The Commission finds that due to the vast amount of information associated with the approximate generation resource mix and environmental characteristics disclosure, CRES providers conducting telephonic enrollment shall be required to offer the information to the potential customer and disclose such information only if the customer desires the information by telephone.  The CRES provider must, however, provide the approximate generation resource mix and environmental characteristics to the customer by mail, along with the contract.  

As the rules were proposed, the CRES provider would have three days to send the customer the written contract after telephonic enrollment.  Midwest Marketers suggest five business days to send the contract to the customer.  We have shortened the period to one calendar day and required the CRES provider to submit enrollment information to the serving electric distribution utility between three and five days after the contract is sent to the customer.  DP&L contends that the retention period for audio recordings of telephonic enrollment should mirror the three-year record retention period imposed on the electric distribution utility.  We do not find it necessary to impose the same record retention period on the CRES provider.  The enrollment audio recording need only be retained for one year after the customer’s contract with the CRES provider expires or is terminated. 

Subsection 6(C)(3) - Internet Enrollment

FirstEnergy again suggests that the Commission require a customer to print a copy of the contract from the CRES provider’s internet website, sign and send it to the CRES provider to effectuate enrollment.  As with the same suggestion regarding telephonic enrollment, we find this to be an unnecessary impediment to certain methods of customer enrollment.  We believe that as the rules are enacted, sufficient consumer conveniences and safeguards have been included.  Accordingly, the Commission will not impose the requirement for a “wet signature” for all methods of enrollment as suggested by FirstEnergy. 

The Midwest Marketers propose that contract version numbers should not be required for Internet enrollment since the enrollment confirmation will be dated to match the terms and conditions in place on that date.  The Commission anticipates that the CRES provider may have more than one version of electric service available to customers on any given day.  Assigning a contract number allows the customer to print off a version rather than be required to remember the date of enrollment.  The Commission staff also needs to be able to refer to a specific contract to resolve complaints.  

DP&L recommends that proposed Rule 6(C)(3)(f) require the CRES provider to make a copy of the contract available to the customer by mail (recommended as “paper”), or facsimile, in addition to a copy available by internet access.  Furthermore, as the Midwest Marketers imply, CRES providers should agree to send the information to the customer within three calendar days of the customer’s request.  We find such requirements to be reasonable, and adopted Rule 6(C)(3)(g) has been amended accordingly.

As proposed Rule 6 (C)(3)(g) stated:

In the event that a customer disputes his or her Internet enrollment with a CRES provider, only a signed written contract shall serve as prima facie evidence that the customer desired to enroll with the provider.  

Upon consideration of the comments filed to proposed Rule 6(C)(3)(g), the provision has been deleted.  CRES providers are put on notice that in the event of a dispute in regards to enrollment, the burden to establish the customer’s enrollment is on the CRES provider.  The Commission also warns CRES providers that customer enrollments should not be “held” for administrative convenience or more favorable market conditions unless such delay is fully disclosed to the customer.

We also find it appropriate to adopt, in principle, OCC’s recommendation to amend the proposed rules to prohibit the CRES provider from interfering with a customer’s right to change providers.  The Commission has added a provision to Rule 4901:1-10-29, O.A.C., requiring the electric distribution utility to implement a transfer of electric service immediately (or with the next available meter reading) after the rescission period expires. Imposing such a requirement on the electric distribution utility, which has control of the facilities, effectively eliminates the CRES provider’s ability to interfere with a customer’s right to switch.

Rule 07 - Credit And Deposits

As proposed by the staff, a CRES provider could obtain a customer’s payment history from the customer’s electric distribution company.  However, the Commission believes it is unnecessary for the electric distribution company to release such information.  CRES providers may obtain the customer’s complete credit history from one of the credit reporting bureaus rather than just the customer’s electric service payment history.  Accordingly, Staff’s proposed Rule 7(A) has been deleted.  As OCC suggests, two subsections have been added to Paragraph (A) of the rule being adopted by the Commission.  Rule 7(A)(3) requires that the CRES provider state the rate of interest to be accrued on the deposit, if any, and Rule 7(A)(5) requires that the deposit be returned to the customer if the contract is cancelled during the rescission period.

FirstEnergy proposes that CRES providers be required to comply with the same credit restrictions imposed on the electric distribution company.  AARP contends that deposits should be no more than the cost for two months electric service.  The Commission, however, interprets Section 4928.05, Revised Code, to exempt CRES providers from Section 4933.17, Revised Code.

Unicom asserts that the credit and deposit requirements should only apply to residential and small commercial customers.  CCE argues that the Commission lacks authority to determine the reasonableness of a CRES provider’s creditworthiness standard and, therefore, Staff proposed Rule 7(B) should be eliminated in its entirety.  The legislature granted the Commission broad authority to establish rules to protect the electric consumers of Ohio.  In light of such instructions, it is well within the Commission’s authority to establish minimum requirements for CRES providers.  Rule 7 neither requires nor prohibits customer credit checks or deposits, but establishes the disclosure of certain information and dictates the conditions for the return of deposits.  Given the nature of the credit and deposit requirements, we reject the arguments of CCE and Unicom.  We believe, as adopted, Rule 7 strikes the necessary balance between our consumer protection duties and the obligation to encourage the growth of a competitive electric market. 

AARP recommends that: (1) a customer have the right to obtain his/her usage, billing, and payment history at least once annually; (2) the rule contain a strong statement against credit discrimination and redlining; and (3) that CRES providers be prohibited from offering or installing prepayment meters for any residential customer.  We note that, in addition to the rules proposed in this chapter, there are standards applicable to the electric distribution company.
  As adopted by the Commission, ESSS Rule 4901:1-10-22(D), O.A.C., provides customers the ability to obtain their usage and payment history.  Furthermore, we agree with AARP that CRES providers are prohibited from engaging in credit discrimination, redlining or the installation of prepayment meters for residential customers.  In an effort to eliminate the possibility of credit discrimination and redlining, we have adopted deposit requirements for CRES providers in adopted Rule 7(A). We note, however, that as adopted these rules permit the CRES provider to collect a reasonable, nondiscriminatory deposit from customers.  Accordingly, the CRES provider must accept a customer’s request for service if: (1) the CRES provider offers service in the customer’s electric distribution utility’s service territory; (2) the CRES provider offers service to the customer’s particular service class (residential, commercial, industrial); and (3) if the CRES provider requires a deposit, the customer pays the deposit.  Further, we note that the electric distribution utility rather than the CRES provider is responsible for metering customer usage; therefore, we believe it is unnecessary to prohibit prepayment meters at this time.  

Rule 08 - Customer Access And Complaint Handling

The Commission believes it is very important for customers to be able to contact their CRES provider, particularly in this transition period to competitive electric services.  Therefore, we find it imperative that customers have access to a CRES provider's service representatives for questions and concerns during normal business hours.  Furthermore, a customer may attempt to report electric service interruptions or emergencies to the CRES provider.  Accordingly, it is necessary that CRES providers employ sufficient personnel or an automated answering system to adequately respond.  Accordingly, we reject the proposal of Midwest Marketers to limit this provision to returning customer calls left after business hours within two business days.  

FirstEnergy, DP&L and OCC request that the CRES providers be held to the same 60-second average speed of answer standard imposed on the electric distribution companies in the electric service and safety standards.  The Commission does not believe identical customer response standards need apply to both competitive and noncompetitive electric service providers.  We believe that a competitive market will reduce or eliminate some customer service issues or problems.  As with any service, customers will not appreciate a CRES provider that is slow to respond.  However, CRES providers are put on notice that should the Commission receive customer complaints about long answer times, the Staff will investigate the complaints and address the problem as necessary.  

Rule 8(A)(3) states that: each CRES provider shall provide a 24-hour automated telephone message instructing callers to report any service interruptions or electrical emergencies to their electric distribution company.  Allegheny asserts that an automated message regarding service interruptions and electrical emergencies would have to be generic and carefully crafted since the 24-hour automated response would apply to the customers of many different electric distribution companies.  We recognize that the message will need to be generic and carefully crafted.  Further, we  encourage CRES providers and the electric distribution companies to cooperate with each other and the Staff to develop such a message or other efficient method to address the issue.

The Commission notes that Staff proposed Rule 8(A)(4) has been deleted since the electric distribution company will be providing the CRES customer confirmation of the customer’s change to a new electric service provider.  However, the intent of the proposed provision has been added to the ESSS in  Rule 4901:1-10-29, O.A.C.  OCC proposes that after accepting a customer contract cancellation by telephone, the CRES provider should be required to send the customer written confirmation within five business days.  Given that we have transferred the responsibility to cancel the CRES contract to the electric distribution utility, we have added a contract cancellation confirmation requirement to the ESSS at Rule 4901:1-10-29, O.A.C.  

AARP suggests that CRES providers be required to investigate complaints, preserving the record of the substance and results of the investigation, to promptly report the results of the investigation to the customer, and to resolve the complaint in good faith.  AARP further suggests that if a CRES provider cannot resolve the complaint or respond within 10 days, the provider must orally inform the customer of the right to file a complaint with the Commission’s consumer services department.  We agree that these are reasonable expectations and read Rule 8(B), in conjunction with the overall record retention provisions of Rule 4, to address the issues and concerns raised by AARP.

Paragraph (B), as proposed by Staff, gives a CRES provider three business days to respond to a consumer complaint.  If, however, the company’s investigation of the complaint is not completed in 10 business days, the CRES provider shall inform the consumer of the status of the investigation.  Midwest Marketers asserts that the investigation deadlines are unrealistic.  The Commission believes that many CRES customer complaints will be resolved during the CRES provider’s initial contact with the customer.  In the event that the complaint cannot be immediately resolved and further investigation by the CRES provider is necessary, the proposed time frames are reasonable.  The investigation and reporting deadlines proposed by the Staff in these rules are consistent with the requirements imposed on electric distribution companies and telecommunication service providers.  

One of the commentors suggests that CRES providers be required to provide at least one employee during business hours to respond to questions and resolve complaints from customers and to work with the Commission on complaint resolution.  Certified CRES providers are required to provide the Commission, in their certification application, with the name of a contact person to assist staff in customer complaint investigations, as well as an address and toll-free telephone number for customer service and complaints.
  

OCC requests that CRES providers be required to investigate customer complaints referred to the OCC, provide a status report to the OCC within three business days, report to OCC the status of delayed complaint investigations and inform OCC of the results of such investigations, inform residential customers that the OCC is available to help resolve informal complaints, and provide OCC copies of customer complaint records within three business days of a request.  

As discussed in our consideration of Rule 4, we find that OCC has sufficient and adequate authority to obtain the records necessary to carry out its statutory obligations without including such requirements in the CRES rules.  Further, we interpret Section 4928.10(C)(4), Revised Code, to merely require the customer bill to reference the availability of OCC to assist residential customers.  Rule 14(B) incorporates the requirements of Section 4928.10(C)(4), Revised Code.  
The Commission agrees with Midwest Marketers that customer complaint records should be retained for an acceptable period of time from when the complaint occurs rather than, as proposed, starting the retention period from when the customer terminates service.  Rule 8(B)(5) has been revised accordingly.

Rule 09 - Environmental Disclosure

In accordance with Section 4928.10(F), Revised Code, we have revised staff proposed Rule 9 to require the disclosure of both the generation resource mix and the environmental characteristics of the electricity produced.  As proposed by staff, Rule 9(C)(3) outlined the timeline for CRES provider’s to provide to customers and the Commission both annual projections of environmental disclosure data and quarterly comparisons of projected to actual data.  In adopted Rule 9(C)(3), the Commission has revised the annual timeline to allow CRES providers more time to compile comparison data.  The Commission clarifies that the environmental disclosure requirement scheduled for March of each year, which compares projected to actual data from the prior calendar year, is not applicable during the initial year of customer choice.  We emphasize that the delay does not apply to the disclosure of the required projected environmental data, nor does it apply to the quarterly comparisons scheduled to begin in June 2001. 
Further, in an effort to ensure that Ohio’s electric consumers receive sufficient and understandable information regarding each CRES provider’s generation resource mix and the environmental characteristics of the electricity produced, we have amended the presentation of the required information.  Rule 9(D)(2), as adopted, directs that the generation resource mix and the environmental characteristics of each generation source be depicted in a pie chart incorporating textures, patterns, and labels to clearly communicate the information.  Furthermore, as adopted Rule 9((D)(2)(b) outlines the typical environmental characteristics associated with each applicable generation resource.  The Commission will provide regional information for CRES providers to include in Appendix A.  Several commentors suggested that the list of environmental characteristics should be expanded beyond air emissions, an approach that had been contemplated by the set of Commission questions attached to the proposed rule.  We have considered a more complete list of the environmental characteristics of associated with the applicable generation sources.  Additional environmental characteristics are not so easily quantifiable or regularly reported and verifiable.  Given these considerations, as well as the stated objective that the information be understandable for customers, the environmental characteristics should appear as provided in adopted Rule 9((D)(2)(b). 

One of the issues raised by numerous commentors involved the CRES provider’s ability to identify all of the generation resources utilized.  We recognize that while identifying power generated on one's own system is relatively easy, the more complex aspect of the identification process relates to purchased power.  The Commission finds that the use of an "unknown purchased resources" category is necessary to accommodate the realities of the current market.  However, the Commission expects that tagging and/or tracking capabilities, to the extent they develop fully in the future, will reduce the use of the "unknown purchased resources" category. 

The Ohio Public Interest Research Group expressed concern that proposed Rule 9 failed to specifically include enforcement language and penalties for a CRES provider’s failure to comply.  Further, the Ohio Public Interest Research Group assert that Rule 9 as proposed by staff failed to provide the Commission with sufficient information to ensure adequate oversight of CRES providers in regards to resource mix and environmental characteristics.  We disagree.  Rule 15 of this chapter informs a CRES provider of the consequences for failing to comply with the rules in this chapter, including Rule 9.  Furthermore, the rules in this chapter are subject to the electric reliability, safety and customer service standards enforcement provisions adopted at Chapter 4901:1-23, O.A.C., which includes the procedures for failures to comply with these rules.

Rule 10 – Customer and Load Pattern Information

Rule 10, as proposed by Staff, addressed the release of customer billing, payment and load pattern information. There were numerous comments filed regarding the disclosure of a customer’s payment history.  AARP believes CRES providers should not be allowed to provide a customer’s billing and payment history to any entity except under the conditions and with the customer rights specified in the Fair Credit Reporting Act.  DP&L argues that a customer’s credit history and record of payments should not be made available to anyone other than the customer even if the customer consents.  On the other hand, FirstEnergy asserts that the customer’s written consent should be required before the customer’s payment record is released.  Upon review of the language in Section 4928.10(G), Revised Code, and in light of the concerns raised by the comments, the Commission concludes that the statute does not require the release of a customer’s billing and payment history with the electric distribution company or the CRES provider.  Nor does the Commission believe that the release of such customer information is necessary to further electric competition.  For these reasons, proposed Rule 10 has been revised to omit the disclosure of a customer’s payment history to anyone other than the customer.  Although we interpret the next to the last sentence of Section 4928.10(G), Revised Code, to allow a customer to object to the release of customer-specific information, such as the name on the account and the address, there is no prohibition against the release of the usage history.  Customer consent is not required for the release of electric usage information.  Therefore, the usage history and generic load pattern information is to be made available on a comparable and nondiscriminatory basis to electric light companies.  

Based on the Commission’s decision to release a customer’s payment history only to the customer and our determination that a customer’s consent is not necessary for the release of usage information, we have substantially reduced the adopted provisions of Rule 10.  Further, the Commission recognizes electric distribution companies as the only entity responsible for metering and customer usage information.  We conclude, therefore, that the electric distribution utility is in the best position to provide a customer’s usage history.  Accordingly, the proposed ESSS require the electric distribution company to provide this information.  

As FirstEnergy correctly asserts, the CRES provider may need to release a customer’s account number, with the customer’s consent, to the electric distribution company to allow it to provide billing for the CRES provider.  We agree that the CRES provider may in certain limited situations, such as collection of a bill on its own behalf or to initiate service, need to release a customer’s account number or social security number.  Therefore, the rule has been modified to allow such release upon the customer’s affirmative written consent.  

Rule 11 - Contract Administration

Paragraph (C)

As proposed, Rule 11(C) states, “During the market development period or December 31, 2005, whichever comes last, a CRES provider shall establish residential and small commercial contract terms of not more than twenty-four consecutive months.”  Shell, DP&L, and the Midwest Marketers object to Rule 11(C).  DP&L argues that the Commission has no authority to limit contract terms.  However, DP&L represents that it would support a minimum contract period of 12 months.  Shell states that the contract duration is a benefit of bargaining, as consumers may benefit from a lower price or expanded services in exchange for entering into a longer-term contract.  At the very least, Shell requests that the provisions not apply to commercial customers.  

The contract term limitation is to protect less sophisticated customers from entering into long-term contracts, particularly during the early stages of the competitive market.  Further, the Commission believes that small commercial customers like the neighborhood stores, restaurants and family-owned small establishments are more like the residential customer than large industrial entities in relation to bargaining power for electric services.  Based on that policy, the Commission has determined that small commercial customers are entitled to consumer protections similar to the ones these rules afford residential customers.  

Paragraph (E)

In addition to the requirements listed in paragraphs (A) through (D) of this rule, proposed Rule 11(E) lists seven provisions CRES providers must comply with in their administration of residential and small commercial contracts.  In general, staff proposed that potential consumers be provided the terms and conditions of service before entering into a contract and be allowed an opportunity to read the terms and conditions and have any questions answered.  Once the customer enters into the contract, the CRES provider must provide the customer a legible copy of the contract in simple, non-technical language.  Further, Staff proposed that residential or small commercial customer contracts not be assigned or transferred without notice to the customer and, when the contract is assigned or transferred, that the receiving CRES provider comply with all terms and conditions of the assigned or transferred contract.  CRES providers shall timely comply with valid notices to cancel or terminate the contract; assign a number to each version of its standard contract and retain such standard contract for at least two years; and provide a copy of any such contract to the Commission upon request.  The Commission finds that the substance of proposed sections (E)(1) through (3) of Rule 11 are contained in various provisions of adopted Rule 6(C) and, therefore, need not be repeated in Rule 11.

OCC proposes that Rule 11(E) be amended to require the CRES provider’s billing terms be stated in the contract.  The Commission finds that the billing terms, such as billing period, late fees, if applicable, credit, deposit and collection procedures, are adequately addressed in Rule 12 and need not be duplicated in this rule.  

DP&L and AARP propose that contracts assigned or transferred to a new CRES provider should require customer consent, rather than notification as the rule proposes.  The intent of the provision is to ensure the customer reliable electric service in the event a CRES provider goes out of business, the CRES provider’s certificate is revoked or other similar situation.  Customer notice rather than consent may be necessary to effectuate a transfer or assignment of service in a timely manner; however, customer consent may subsequently be required to continue service with the new CRES provider if the contract is up for renewal or there are material changes.

Shell, CCE and PP&L oppose the proposed requirement to submit contract forms and/or price changes to the Staff at least 2 days before they become effective.  PP&L argues that this provision will inhibit the ability of CRES providers to provide creative service offerings.  The Commission agrees that the proposed requirement may inhibit the CRES provider’s ability to respond to the market and the development of an efficient competitive market.  Nor do we believe such information necessarily needs to be submitted to the staff prior to its effective date.  The staff shall, however, be provided such information upon request.  Therefore, Rule 11(E)(7) has been revised accordingly.  We further note that Rule 2(D) requires CRES providers to submit pricing information to the Staff for the periodic preparation of a price comparison table (the apples-to-apples chart).

FirstEnergy states that residential and small commercial contracts should state the termination date.  It is the Commission’s understanding that after the contract is signed by the customer, service may not begin for as many as 60 days depending on the electric distribution utility’s meter reading cycle.  For that reason, we believe FirstEnergy’s proposal is not feasible when the services are contracted.  However, it is important for the customer to clearly understand the contract termination date and paragraphs (G) and (H) of Rule 11 outline what the Commission believes is feasible and require sufficient advance notice that the customer’s electric service contract is scheduled to expire.  

As proposed by Staff, Rule 11(F) permits a residential or small commercial customer to rescind their contract within three business days of receipt of the contract if the customer enrolled as a result of a face-to-face discussion with the CRES provider’s representative.  DP&L recommends that customers be permitted to rescind their contract as set forth in the electric distribution company’s tariff.  We disagree.  The Commission believes that the rescission period should be established by rule to protect the customer.  Furthermore, the customer’s contract is with the CRES provider not the electric distribution company; accordingly, the customer should not be required to comply with the electric distribution company’s tariff requirements.  We do, however, recognize that the CRES provider and the electric distribution company will need to work together to initiate, provide, and terminate a CRES provider’s customer’s electric service.  FirstEnergy suggests that the rescission period be expanded to 10 days.  DP&L notes that the three-day period in this proposed rule conflicts with the seven-day period in Rule 6.  OCC also supports a seven-day rescission period.  The Commission considers the commentors’ proposal for a seven-day rescission period to be reasonable in direct enrollment situations, as well as all other methods of enrollment.  We note that the seven-day rescission period begins as of the postmark date on the confirmation notice from the electric distribution utility.  Adopted Rule 11 (F) has been revised accordingly.  

Shell states that customers who enrolled by direct solicitation should be permitted to rescind their contract by e-mail.  We note that Rule 11 (F) is meant to provide minimum requirements; that is CRES providers are at least required to offer customers the telephone number and the internet address, if applicable, to rescind their contract.  A CRES provider may offer additional, equally expedient methods, such as e-mail, for a customer to rescind a contract. 

CCE requests clarification of when the customer’s contract rescission is effective with the CRES provider, i.e., the date postmarked or the date the contract recession notice is received by CRES provider.  CCE proposes that the date the notice of rescission is received by the CRES provider is when it should be effective.  We believe that most customers will elect to communicate their desire to rescind the contract by more expedient means than mail and prefer to give the customer the benefit of the doubt in the event mail service is delayed.  Therefore, the customer’s seven-day notice of rescission is effective on the date the notice is postmarked.  
DP&L proposes that a new subparagraph be added to this rule to state the following:

The CRES provider must send automatic contract renewal provisions to the electric distribution utility at least 10 days prior to expiration.  Such information must, at a minimum, include the expiration date of the contract, terms and conditions of the contract, and acknowledgement that the utility requires 45 days notice if the customer opts out of the renewal.

The Commission does not believe the electric distribution company needs any notification, other than the CRES provider’s electronic drop request, as soon as possible, once the customer’s cancellation notice is received or the electric distribution company receives an enrollment request from a new CRES provider.  

CNG requests that the CRES provider be relieved of the requirement to notify a customer of contract renewal or extension where there are no changes to the electric service contract.  If the Commission were to implement CNG’s request, customers would be confused as to the date their contract expires.  Customers should receive notice in order to exercise their right to choose another provider.  Due to the delay between customer enrollment and the electric distribution company’s meter reading cycle and subsequent transfer of the customer, in many cases, it will not be clear to the customer when the contract expires.  Therefore, notice from the CRES provider that the customer’s contract is due to expire or will be renewed is imperative.  We note that a CRES provider may notify the customer that their service contract must be renewed by any manner that includes the appropriate safeguards for the customer to obtain any new contract terms and conditions. 

Proposed Rule 11(G)(4) would require the CRES provider to obtain the customer’s signature approving any material changes to the contract.  AEP argues that any material change to a contract is not automatic renewal of the original contract, but a new contract.  Based on that reasoning, AEP proposes that Rule 11 (G)(4) be deleted.  While the Commission agrees that pursuant to black letter law any material change to the contract is equivalent to a new contract, for customer convenience in the event that the customer is happy with the electric service received we have decided to view such acceptance as contract renewal.  We emphasizes, however, that any material changes to the contract must be highlighted for the customer’s review.  Several commentors are opposed to obtaining the customers “wet signature” for renewing contracts.  CCE suggests acceptance of electronic or faxed signatures to reduce transaction costs.  The Commission finds that the customer’s consent to the material contract changes is all that is necessary to renew the contract and such consent may be obtained pursuant to any of the enrollment procedures provided in Rule 6.  CRES providers are put on notice that should a dispute arise as to the authenticity of the signature or whether the customer consented to renewal the contract, the CRES provider shall bear the burden of proof.

OCC proposes, and we agree, that price reductions will be exempted from the “material change” notice requirements.  OCC also proposes that customers should be notified of their contract expiration no less than 30 days and no more than 60 days before the contract is due to expire.  We agree that the rule should more narrowly define the appropriate notice period and have revised the minimum notice to be 45 days to take into account the electric distribution utility’s meter reading cycle and how it will affect a customer’s timely transfer of electric service.  

AARP proposes that Rule 11 be amended to address the timing and content of a notice of contract cancellation.  We believe that the topic has been sufficiently addressed in Rule 11(G) and (H) and Rule 12(B)(4) and (5).  AARP also suggests that these rules require CRES providers to inform customers of the “do not call list” referred to in proposed Rule 5(C)(6).  We believe such a requirement is unnecessary to impose on CRES providers.  The Commission will provide further information regarding the “do not call list” in a subsequent entry.  We also note that adopted Rule 11(I) has been revised to clarify that a CRES provider can not require a residential or small commercial customers to engage in alternative dispute resolution.
Rule 12 - Contract Disclosure

Rule 12 lists the minimum information that must be included in the CRES provider’s customer contracts.  As proposed, Rule 12 required all CRES provider contracts to include, at least notice of the customer’s right to prohibit the release of customer-specific information (such as name, address and social security number) and how that right might be exercised and notification that, by entering into the contract, the customer gives the CRES provider the right to obtain the customer’s usage history from his/her electric distribution company.  Further, all residential and small commercial contracts must include at least, among other things, the CRES provider’s name and contact information; the services to be provided and the price for such services; the terms and conditions of service; the contract rescission period; contract termination policies, procedures and penalties, if any; customer service telephone number for complaints; billing period and late fees and the term of contract; credit, deposit and collection procedures; the approximate generation resource mix and environmental characteristics; and a statement that the Commission is available to address any customer’s dispute and provide the toll-free telephone number of the Commission’s consumer services department. 

AARP comments that the customer should receive the list of contract disclosures, at the latest, upon becoming bound to an agreement for service or shortly thereafter, within three to seven days depending on the method of enrollment.  The Commission intends, and the rules require, that the customer have at least seven days to review the contract, including the disclosures specified in the rule, before the rescission period expires.  Therefore, we conclude that AARP’s concerns have been adequately addressed.

OCC proposes, and the Commission has added to the list of notifications required by Rule 12(B), a requirement that the customer’s social security number, telephone number and account number shall not be released without the customer’s affirmative written consent.  We find the suggestion of DP&L to include in the CRES customer contract notification that the customer may be charged a switching fee in accordance with the electric distribution utility’s tariff, to be appropriate, although as of yet, no such electric distribution utility charges have been approved by the Commission.  

OCC and CCE suggest that Rule 12(B)(5) require 30 days notice, rather than the 14 days proposed, by the CRES provider before service can be terminated for nonpayment or for a customer’s failure to comply with payment arrangements.  CCE comments that the 14-day notice could cause the electric distribution company to carry a delinquent customer for 30 to 60 days depending on when notice is given to the electric distribution company.  We believe 30 days notice is too long a period to require the CRES provider to wait before service is transferred for nonpayment.  

DP&L requests that Rule 12(B)(5) be rewritten to require that the CRES provider’s notification include a statement that contract termination will not become effective until the electric distribution company’s next cycled meter reading date.  We find the suggested language unnecessary, since the subject of the contract is the electric service agreement between the CRES provider and its customer.  The delay between contract termination and the effectuation of such contract termination is an issue between the CRES provider and the electric distribution company.  

Proposed Rule 12(B)(6)(a) allows, among other things, the customer to terminate the contract without penalty if the customer moves outside the CRES provider’s service area.  Thus, the provision implies that the customer’s contract may be transferred to the customer’s new location if it is within the same electric distribution company’s territory.  DP&L states that allowing CRES provider contracts to transfer with the customer will be an administrative burden and costly for the electric distribution company.  The Commission believes it is important for customers to be able to move from one location to another within the electric distribution company’s service territory, without losing their contract, and having to re-enroll with the same CRES provider or automatically reverting to the electric distribution company’s standard-offer service.  Issues associated with a new customer, whether a CRES provider’s customer or a customer of the electric distribution company, can be timely resolved without requiring the customer to endure the responsibility of reenrollment.

Shell is opposed to subsection (B)(6)(b), which permits the customer to cancel the contract without penalty if the contract permits the CRES provider to cancel the contract in response to changing market conditions.  Shell contends that the provision is overbroad, unclear and an attempt to regulate contractual relationships in a competitive market.  The purpose of SB3 is to open the electric service industry to competition.  However, electricity is an essential utility service.  If the CRES provider can terminate its customer contracts in light of market fluctuations, and force customers to find, review and arrange for electric service with a new electric service provider, it is only fair that the customer be afforded a similar right to cancel the contract.  CRES providers must be prepared to bare the risk of market fluctuations while continuing to provide their customers reliable electric service.  Rule 12(B)(6)(b) shall be adopted as proposed by the staff.

AARP proposes that the price disclosure information outlined in Rule 12(B)(7) be amended to include the CRES provider’s actual pricing structure (i.e. rate design for electricity and other products or services), annual fees and other fixed charges.  AARP also proposes that the CRES contract include a generic description of the standard offer service.  Regarding the proposed price disclosure information, we believe the rate structure/rate design and pricing will likely be confusing to the average customer, but agree that the price should include all recurring and nonrecurring charges/fees for service.  We already concluded in Rule 5(A)(1), that an estimate of the monthly charges that will be incurred by the average residential customer should also be provided in the CRES provider’s marketing materials accompanying the contract.  We also believe that a very brief reference to standard offer service would be beneficial to customers in contract termination/expiration notices.  In accordance with this determination, adopted Rule 11(H) has been amended accordingly.  

The Commission clarifies that Rule 12(B)(16) requires identification of any billing agent in the contract.  The purpose is to inform the customer who will be billing for the CRES provider’s services, the CRES provider, the electric distribution company or a third-party billing service.  We emphasize that the CRES provider is responsible for ensuring that customer bills comply with all applicable Commission rules and orders, whether the bills are issued by the CRES provider or the CRES provider contracts the service to another entity.

Midwest Marketers assert proposed Rule 12(B)(15), which dictates that the contract include the approximate generation resource mix and environmental characteristics, will likely turn the contract into a confusing multi-page document and may imply that the customer has some recourse if the approximation of resource mix is incorrect.  Section 4928.10(F), Revised Code, requires environmental disclosure information to be disclosed “to the customer prior to the customer entering into a contract.…”  We interpret this to mean that such information should be provided before the customer enrolls or contemporaneously with entering into the contract, but need not be within the contract itself but shall be incorporated by reference.  CCE proposes that Rule 12 include a provision for the customer to cancel the contract if the CRES provider’s actual generation mix differs from its forecasted generation mix by more than 10 percent.  The Commission believes that a blanket right to cancel the contract based on the actual generation mix, as compared to the CRES provider’s approximate generation resource mix is unfair to CRES providers.  A CRES provider’s failure to reasonably approximate its generation resource mix should be evaluated within the totality of the circumstances.  CRES providers are put on notice that the Commission will investigate a CRES provider’s repeated or unreasonable deviation from its projected generation resource mix, and may find such conduct to be deceptive and/or misleading and, thus, a violation of these rules. 

Rule 13 – Net Metering Contracts

Pursuant to the directive of Section 4928.67, Revised Code, the staff proposed Rule 13 to outline the requirements for customer generator’s net metering and the underlying contract. CG&E proposes that Rule 13(A) be amended to explicitly reflect a requirement that qualifying customers must have generation fueled by renewable fuels, microturbines or fuel cells, and be limited to generation that is primarily intended to offset part or all of the customer-generator’s requirement for electricity.  The Commission finds that the recommended language appropriately clarifies the customer qualifications for a net metering arrangement.

Paragraph (B) of Rule 13, as proposed, dictated that the net metering contract be identical in rate structure and monthly charges to the contract under which the customer receives services. DP&L posits that a provision be added to paragraph (B) to allow CRES net metering contracts to supercede or replace the conditions listed in this rule.  We find the purpose of the legislation and the proposed rule is to establish minimum requirements for a CRES provider’s net metering contracts with its customers.  In this regard, however, we note the legislation’s requirement that providers not require a customer-generator to meet any additional safety and performance standards beyond those established by the National Electrical Code, the Institute of Electrical and Electronics Engineers, and Underwriters Laboratories (and any applicable safety and reliability rules adopted by the Commission).  Therefore, net metering or related interconnection contracts should not supersede the requirements of applicable rules or tariffs approved pursuant to such rules. 

Midwest Marketers claim that the Commission should not require the contract to be identical in rate structure to the contract under which the customer receives service.  The Commission finds that the purpose of Section 4928.67, Revised Code, is to prohibit CRES providers from imposing more stringent contract terms on net metering customers than those imposed on similarly situated non-net metering customers.  We believe the Midwest Marketer’s recommendation would eliminate this customer protection and, therefore, we reject their proposal to amend this provision.   

AEP and FirstEnergy raise the point that the language in Rule 13 should be revised to more clearly reflect that it refers only to the generation component provided by a CRES provider and excludes transmission, distribution, ancillary, and transition costs. The Commission agrees that to the extent a CRES provider’s metered charges are limited to the generation component, net metering is limited to such charges.  This does not imply, however, that an electric distribution utility's metered transmission, distribution, ancillary, and transition charges should be excluded from net metering.  The Commission believes the intent of the legislation was that net metering be accomplished using a single meter capable of measuring the flow of electricity in both directions (forward and backward).  This implies that all charges based on a meter reading would be net metered.  The end-of-month meter reading would have been lowered to the extent any customer-generator caused the meter to run backwards as electricity was fed back to the system.  This lowering of the end-of-month meter reading would impact generation, transmission, distribution, ancillary, and transition charges, as well as any riders that are based on a meter reading.

Rule 13(C) forbids the CRES provider from requiring net metering customers to comply with safety and performance standards other than those established in or by the National Electric Code, the Institute of Electrical and Electronics Engineers, Underwriters Laboratories, and Rules 4901:1-22-03 and 4901:1-22-04, O.A.C.  CCE, as supported by the city of Cleveland, posit that Rule 13(C) should restrict safety and performance standards to those applicable to metering that are established by the National Electrical Code, the Institute of Electrical and Electronics Engineers, Underwriters Laboratories, and Rules 4901:1-22-03 and 04, O.A.C.  The Commission finds that limiting the reference to metering requirements in the listed documents would not ensure adequate safety and reliability, since net metering involves more than mere metering but also could affect distribution equipment and, thus, electric service to other customers on the system.  

SEED Ohio, Ohio Environmental Council, Geoffrey Rich and the American Solar Energy Society, et al., propose that the net metering rule should stipulate that a customer’s existing single-register meter, which is capable of registering the flow of electricity in both directions, satisfies the requirement for net metering.  The commentors further request that, if the customer’s meter does not register electricity in both directions, that the customer-generator be allowed to purchase the meter.  Similarly, CCE and the city of Cleveland propose that the rule specify that the single meter increase its reading for net power flow from the electric distribution company and/or CRES provider and decrease its reading for net power flow to the electric distribution company and/or CRES provider.

The Commission agrees with SEED Ohio, et al., that the rule should be clarified to state that a customer’s existing single-register meter, which is capable of registering the flow of electricity in both directions, satisfies the requirement for net metering, and believes this wording is more easily understood than that recommended by CCE, et al.

CCE also proposes that the net metering rule specifically state that “excess credits shall be available until netted against the customer-generator’s bill.”  The Commission agrees that Rule 13(F) should be clarified on this issue and the rule has been revised accordingly. 

Rule 14 – Customer Billing and Payments

Rule 14 states how the CRES provider may bill customers directly or under a tariff arrangement with the electric distribution company, and  prescribes the minimum content of the bill.  Further, Rule 14 directs CRES providers to give customers, upon request, the name and street address of the nearest authorized payment agent, if applicable; to credit such payments made to authorized agents as of the date received by the payment agent; and to establish policies and procedures to address billing disputes, requests for payment arrangements and reporting payments to prevent the termination of contracted service.  

CG&E proposes that the Commission add a provision to these rules specifying that partial payments will be applied first to regulated utility charges.  We agree that to the extent an electric distribution company may elect to contract with a CRES provider to act as its billing agent, the partial payment requirement would apply to the CRES provider.  Accordingly, a new paragraph (F) has been added to Rule 14 to address the issue of crediting partial payment to a customer’s account when the customer receives a consolidated bill from the CRES provider and the electric distribution company. 

The Midwest Marketers propose that the Commission require the electric distribution company to provide customers with a list of certified CRES providers.  More specifically, the Midwest Marketers contend the CRES provider lists should be updated weekly; included in all educational mailings; included in all electric distribution utility customer bills issued from July 2000 through December 2000 and quarterly, thereafter, until December 31, 2003; and upon customer request after 2003.  The Commission believes it is imperative for the growth of electric competition that customers have access to a list of certified CRES providers.  To that end, we have amended Rules 4901:1-10-29 and 4901:1-10-12, O.A.C., to address the customer’s access to a list of certified CRES providers.  

Shell states that CRES providers should be allowed to act as the electric distribution company’s billing agent so customers can receive a consolidated bill from the CRES provider.  On the other hand, AEP asserts that the electric distribution company should not be required to enter into a contract to act as a CRES provider’s billing agent.  

Rule 14(A) does not prohibit CRES providers from acting as the electric distribution company’s billing agent, nor is the electric distribution company required to permit CRES providers to act as their billing agents.  We note, however, that the CRES provider is responsible for assuring that customer bills are issued in compliance with this rule irrespective of who issues the bill.  Further, regarding AEP’s comments, the Commission notes that Rule 4901:1-10-29(G), O.A.C.
 directs the electric distribution company to make consolidated billing available to CRES providers, pursuant to a carrier-to-carrier tariff including the appropriate charges.  The intent of the rule nonetheless is to allow the CRES provider to contract with the electric distribution company or its billing agent to act as the CRES provider’s billing agent.  It is the Commission’s belief that Rule 14(A) has been amended to clarify such intent.  

Paragraph (B) requires that CRES providers issue accurate and understandable customer bills at regular intervals.  OCC argues that during the market development period customer bills should be rendered monthly.  Conversely, Midwest Marketers contend that the billing frequency requirement should be eliminated to allow CRES providers to offer creative billing and pricing options.  

The Commission recognizes that many customers, particularly residential and small commercial customers, need regular and frequent billings in order to be able to pay for their electric service.  The Commission is also aware that at least one electric distribution company is rendering customer bills only once every two months.  We are also concerned that customers, particularly residential and small commercial customers, be able to reconcile their electric distribution utility bill with their CRES provider bill, under a dual-billing arrangement, and under a consolidated billing arrangement.  Accordingly, we find that customer bills shall be rendered in accordance with the electric distribution company’s schedule.  Therefore, Rule 14(B) has been revised to require CRES providers to render their customer bills at intervals consistent with those of the customer’s electric distribution company.  We also note that in response to the comments of AEP and CG&E, paragraph (B) as been revised to clarify that the CRES provider must include enough information on the bill so the customer can verify the cost of the electric services with the contract for such service, as well as compare it with similar offers from competing CRES providers and the electric distribution company.  

Subsection (B)(2) of Rule 14 requires that the customer bill state the type of competitive service and the dates of service covered by the bill.  OCC requests that subsection (B)(2) be clarified to require customer bills to specify each type of competitive service for which the customer is being billed and the respective charges for each service.  The Commission agrees with OCC that such information is necessary on the customer bill.  It is imperative that the customer know how much is being charged for each service to prevent cramming and to allow the customer to have adequate information to knowledgeably compare the customer’s competitive electric services with other offers for such service.  Accordingly, Rule 14(B)(2) as been amended.  

In response to various comments in regards to proposed subsections (B)(5) through (B)(7), these subsections have been deleted from Rule 14.

As proposed, Rule 14(B)(8) required the CRES provider to state on the bill the unit price for competitive service, by dividing total competitive services charges for the current period by consumption for the current period.  OCC suggested that the bill provide the unit price for each type of competitive service.  The price/kWh for competitive electric service along with the unit prices for any other competitive service would be beneficial for customers and the rule has been amended accordingly.  

Pursuant to Section 4928.10(C)(5), Revised Code, the staff proposed Rule 14(B)(10).  Rule 14(B)(10), as proposed, requires the customer bill to include:

A notice in bold-face type containing clear explanation for any change (pursuant to a customer’s contract) of providers, rates, terms, or conditions of service (with such notice appearing on the first two consecutive bills following the occurrence of such change, except following the customer’s starting date for CRES).

The Midwest Marketers argue that the requirement for bold-face type notice of a change will be, at least, confusing to customers.  The intent of the statute is to highlight any change on the bill to help the customer more easily detect slamming, cramming, price changes, and new contract terms.  The Commission has clarified the language in adopted Rule 14(B)(1)  to better reflect this intent.

Staff proposed Rule 14(B)(12) requires that the bill state the due date of the bill and that the due date be at least 21 days after the customer receives the bill.  Midwest Marketers assert that the due date requirement should only apply to residential customers and possibly to small commercial customers.  FirstEnergy and DP&L contend the due date should be consistent with the due date of the applicable electric distribution company.  CG&E posits that the due date should be 21 days from the date issued rather than the date the customer receives the bill.  In consideration of the comments and in light of the fact that many customers, both residential and commercial, may be receiving one consolidated bill from the CRES provider and the electric distribution company, the Commission believes that the due date requirement should be consistent with those imposed on the electric distribution company.  Accordingly, CRES customer residential bills should be due no less than 14 days after the postmark on the bill, and for nonresidential customers the due date shall be not less that 21 days from the date of the postmark on the bill. 

Proposed subsection (B)(13) has been deleted.  The proposed subsection regarding the percentage of income payment program, now known as the universal service rider, is only applicable to the electric distribution company not CRES providers. 
Proposed Rule 14(B)(14) states that the residential customer bill must include the current balance of the account, if the customer is billed according to a budget payment plan.  DP&L states that it may be unduly expensive, for electric distribution companies billing for CRES providers, to provide customers a budget billing option.  The Commission believes it is important, both for individual customers and for the growth of electric competition, for customers to have the budget-billing option available.  The electric distribution company may recover the incremental administrative costs involved in providing this option to CRES providers through tariffed billing service charges.

CG&E asserts that having the CRES provider’s address on the bill may be confusing to the customer if the electric distribution company is providing billing services for the CRES provider, as required by proposed Rule 14(B)(16).  The purpose of including the CRES provider’s address and telephone number on the bill is to provide the customer with all the necessary information to inquire or complain about the electric services provided.  The bill is the most appropriate and easily accessible source for such information.  The electric distribution company and/or the CRES provider may note that the address is not for the receipt of payments but for the purpose of submitting written complaints.  OCC recommends, and Staff proposed Rule 14(B)(16) has been amended to reflect, that customer bills should include the toll-free telephone number and address for customer billing questions or complaints for each CRES provider with charges on the bill.  

Paragraph (D)

Rule 14(D) provides that a customer payment made at a payment center or to the CRES providers authorized agent shall be credited to the customer’s account as of the day it is received by such payment center or authorized agent.  DP&L raises the argument that payments received by an authorized payment agent should be credited to the customer’s account on or before the next business day.  Similarly, CG&E proposes that the payment be credited, where feasible, as of the day received by the authorized agent or payment center.  We disagree.  As CG&E and DP&L are well aware, this requirement is similar to Rule 4901:1-10-22, O.A.C., applicable to electric distribution companies.  As with the ESSS, the purpose of the rule is to prevent a customer from incurring late charges or threatened with contract termination due to a delay to reflect the payment information on the customer’s account.  CRES providers should note that the provision requires that the payment be credited “as of” the day it is received at the payment center or by the authorized agent.  Thus, the payment may be posted to the account two days later but the account should reflect payment on the date received by the authorized agent or payment center.  Thus, Rule 14(D) should be adopted as proposed by staff. 

Paragraph (E)

FirstEnergy believes that proposed paragraph (E) gives the impression that the CRES provider can disconnect a customer’s electric service and suggest that the language be revised to state “Each CRES provider shall establish policies and procedures for handling billing disputes and requests for payment arrangements.”  The Commission emphasizes, as clearly provided in Rule 2, CRES providers are prohibited from causing or arranging the disconnection of a customer’s electric distribution service or employing the threat of such disconnection.  To further clarify the Commission's intent, such Rule 14(E) as been revised as suggested by FirstEnergy.  

Rule 15 - Noncompliance with Rules or Orders

Proposed Rule 15 informs CRES providers of the consequences for violating the rules in this chapter and references the process to be followed by the Commission and staff to enforce these rules.  CCE, as supported by the city of Cleveland, notes that the rule does not specify the right to a hearing.  We note that the CRES provider’s right to a hearing is noted in proposed Rule 4901:1-23-05(E), O.A.C., Commission Proceedings.  However, Rule 15 will be amended to clearly acknowledge the electric service provider’s right to a hearing. 

DP&L and Shell question whether the Commission will assess a CRES provider for each day’s violation if a computer change is necessary to correct the violation or the CRES provider makes a good-faith effort to remedy a violation.  One of the purposes of the proposed enforcement chapter is to allow the service provider an opportunity to discuss with staff the source of the alleged violation and any actions taken to mitigate or correct the alleged violation expeditiously.  The Commission has in the past and will continue to consider mitigative or corrective actions taken by the CRES provider to address alleged violations of rules, regulations or orders.  Nonetheless, the Commission will use all legal means necessary to carryout Ohio’s electric restructuring policy as set forth in Section 4928.10, Revised Code, and protect the electric consumers of this state.  

II.
Chapter 4901:1-23, - Electric Reliability, Safety and Customer Service Standards Enforcement
As part of the new electric restructuring rules, the staff proposed enforcement provisions for the electric service and safety standards, in Chapter 4901:1-10, O.A.C., and the rules proposed in this chapter for CRES providers. 

OCC proposes that notices of probable noncompliances, proposed corrective action or proposed forfeiture issued by the staff be docketed and that the Commission maintain histories of violations and/or settled disputes or agreed forfeitures which will be available upon request.  The purpose of this chapter is to expedite resolution of alleged violations and avoid extended and protracted litigation on each and every alleged violation.  If the Commission determines the alleged violations are numerous, flagrant, egregious or involve matters of public safety, the Commission will initiate an investigation.  Furthermore, the Commission will maintain its records as it sees fit to comply with its duties and obligations in accordance with the Revised Code.  
Rule 4901:1-23-01 - Purpose and Scope

Rule 1 of the enforcement chapter notes that the Commission may access forfeitures, among other actions, in customer service, reliability and safety proceedings before the Commission.  CCE asserts that Chapter 49 of the Revised Code only grants the Commission the authority to direct the attorney general to assess forfeitures.  

We note that Section 4928.16, Revised Code, grants the Commission the authority to order any remedy or forfeiture provided under Sections 4905.54 to 4905.60 and 4905.64, Revised Code.  Section 4905.57, Revised Code, provides in pertinent part that:

Actions to recover forfeitures provided for in this chapter… shall be prosecuted in the name of the state and may be brought in the court of common pleas of any county in which the public utility or railroad is located.  Such actions shall be commenced and prosecuted by the attorney general when he is directed to do so by the public utilities commission.  Moneys recovered by such actions shall be deposited in the state treasury to the credit of the general revenue fund.  [Emphasis added.]

Based on the language of the statue, and the general powers and jurisdiction of the Commission, we conclude that it is well within the Commission’s authority to assess a forfeiture on a electric service provider that has violated any lawfully promulgated rule or order of this Commission.  The legal proceeding to obtain an assessed but unpaid forfeiture is initiated by the attorney general on behalf of the Commission.  Based on our interpretation of the statute, we find CCE’s comment to be without merit.

Rule 4901:1-23-03 - Service of Staff Notices of Probable Noncompliance, Proposed Corrective Action and Proposed Forfeiture

AEP asserts that service upon an electric service provider should be at the address given in their certification or certification renewal application.  Therefore, AEP contends the provision of this rule which allows the Commission to make service of a notice of probable noncompliance at the electric service provider’s service locations or business offices is redundant and should be deleted.  The Commission disagrees.  Paragraph (B) is proposed to permit the Commission to serve a notice upon entities operating without a certificate or entities whose address has changed since the service provider’s original certification or most recent certification renewal application was filed. 

Rule 4901:1-23-04 - Settlement Agreements and Stipulations 

This rule allows the electric service provider and staff to resolve an alleged violation of a rule or order without a hearing.  Paragraph (C) of the rule states that: “unless contained in or otherwise provided in a stipulation, no statement or conduct during settlement negotiations is admissible in any commission proceeding regarding the noncompliance.”  AEP asserts that the intent of this paragraph is not clear.  The intent of the paragraph is merely to protect the confidences of settlement negotiations in accordance with the rules of evidence, unless the parties agree otherwise in the stipulation.  

Paragraph (D) allows the Commission to consider an electric service provider’s history of noncompliances, including those part of a stipulation or hearing, in subsequent Commission proceedings.  The last sentence of Paragraph (D) also provides: 

If a company pays a proposed forfeiture of more than one thousand dollars without executing a written settlement agreement, the payment shall be fully effective when approved by and made the order of the commission.   

AEP contends the last sentence is unclear and should be deleted.  We disagree.  This sentence of the proposed rules is included to address the situation where the company and staff are unable to finalize a written settlement agreement, or where the company simply submits staff’s recommended forfeiture.

Rule 4901:1-23-05 - Commission Proceedings 

As proposed, this rule outlines the process for a Commission enforcement proceeding.  Shell request that the rule be amended to provide an opportunity to respond to an investigation or complaint before the Staff issues a notice of probable noncompliance.  We clarify that the Staff may contact the company before the notice of probable noncompliance is issued and the notice will direct the company to respond, if the electric provider so desires.  However, depending on the seriousness of the alleged noncompliance, the Commission must retain the ability to immediately initiate a formal investigation

Rule 4901:1-23-06 - Payment of Forfeitures and Other Payments 

Paragraph (C) of the proposed rule states: 

No utility or competitive retail electric service provider may recover any forfeiture, or other payment in any pending or subsequent proceeding before the Commission.  

AEP suggest that this procedural rule is not the place for a substantive ruling on issues, which might never come before the Commission.  The Commission was directed by the legislature to adopt these rules pursuant to SB3 and the authority granted to the Commission thereunder.  Accordingly, the Commission need not wait until an issue is before it in a formal proceeding to establish policy/rules to address the issue.

Similar to the issue CCE raised regarding proposed Rule 4901:1-23-01, O.A.C., CCE claims that the payment of forfeitures exceeds the Commission’s authority.  We disagree and find this comment, like CCE’s comments as to Rule 1 of this chapter to be without merit.  It is well within the Commission’s authority to assess forfeitures for violations of rules or orders issued pursuant to the Commission’s authority granted by statute.  The rule is merely the process for payment of assessed forfeitures so that the Commission is aware that the forfeiture has been paid.  As the rule implies, the monies are then forwarded to the state treasurer.

ORDER:

It is, therefore,

ORDERED, That the attached proposed rules in Chapters 4901:1-21 and 4901:1-23, O.A.C., are hereby adopted.  It is, further,

ORDERED, That the Commission is the ultimate arbiter of the meaning of these rules and the reasonableness of the electric service provider’s application of the rules.  It is, further, 

ORDERED, That copies of the adopted rules be filed with the Joint Committee on Agency Rule Review, the Legislative Service Commission, and the Secretary of State in accordance with divisions (D) and (E) of Section 111.15, Revised Code.  It is, further,

ORDERED, That the adopted rules be effective as of the earliest date permitted by law.  Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-21 and 4901:1-23, O.A.C., shall be September 30, 2002.  It is, further,

ORDERED, That a copy of this entry and the rules adopted, as attached herein, be served upon all parties who filed comments in this docket and all interested persons which were served a copy of the entry issued December 21, 1999 in this proceeding. 
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� 	The comments filed by the Ohio Environmental Council include 66 correspondences from individuals throughout the state.


� 	Hereinafter the proposed rules in this chapter will be referred to merely by rule number without including Ohio Administrative Code designation.  In other words, proposed Rule 4901:1-21-01, Ohio Administrative Code (O.A.C.), will be referred to merely as Rule 1.


� 	AEP raises the same argument in regards to Rule 11, Contract Administration.


� 	Staff’s proposed amendments and additions to the Electric Service and Safety Standards in Case No. 99-1613-EL-ORD, In the Matter of the Commission’s Promulgation of Amendments to Rules for Electric Service and Safety Standards Pursuant to Chapter 4928, Revised Code, on December 21, 1999.


� 	See Rule 4901:1-24-05(A)(14) and (15), O.A.C., issued in Case No. 99-1609-EL-ORD, In the Matter of the Commission’s Promulgation of Rules for Certification of Providers of Competitive Retail Electric Services Pursuant to Chapter 4928, Revised Code.


� 	As adopted in Case No. 99-1613-EL-ORD, Amendment of the Electric Service and Safety Standards (April 6, 2000).





